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is to he h can l. 
5. Number of copies to be Elcd and delivered to opposing counsel. Twenty copil•<; 
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6. Size and T yne. Brici..; ,ha ll hl· nin e in ches in Ien g-th a nd six inches in wid th . so 
a s to conforr1 in climcn,inn.; lo the p r int<·d reC'nrd. an <l shall be p rint ed in type n ot lc~s 
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7. Non-compliance, effect of. Thr ckrk o f thi~ cot1r t is direct<:'cl not to n:ccive or 
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m ent o f th e part y b y w h om t he brief ha, been filed. 
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I 
IN '.rHru 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2873 
M. PARDUE., Pla~ntiff in Error, 
versits 
COMMONWEALTH OF VIRGINIA, Defendant in ~rror. 
PETITION FOR WRIT OF ERROR. 
To the Honorable Justices of the Supreme Court of Appeals 
of Virginia: 
M. Pardue respectfully represents that he is aggrieved by a 
final judgment of the Circuit Court of Princess Anne County 
entered on the 15th day of March, 1944, by which a fine · of 
$250.00 and costs was imposed on him on a charge of unlawful 
possession of ardent spirits in violation of Section 50 of the 
Virginia Alcoholic Beverage Control Act, based on a jury 
verdict ,finding him guilty of that offense, which verdict in 
turn resulted from an erroneous and mandatory instruction 
given by the trial court at the instance of the Comm.onwealth. 
•THE FACTS. 
There is no conflict in the evidence. On January 24, 1944, 
investigators of the Virginia Alcoholic Beverage Control 
Board procured a warrant to search the residence of this peti-
tioner located at 1605 · Pacific Avenue, Virginia Beach. On 
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arriving at the premises they advised Mr. Pardue of the pur-
pose of their visit and were told by him that he had some 
thirty or thirty-five cases of ardent spirits in his home (R., 
p. 6). He took them to the upper story of his 1~esidence and 
to the whiskey, stating that he did not know the exact quantity 
which he had. The whiskey was inventoried by the investi-
gators and it consisted of approximately sixty-five cases in 
quantity (Ex. 1-R., pp. 7 and 12). All of the whiskey was 
what for convenience is called "legal whiskey",, that is to 
say, every bottle contained United States Government strip 
stamps evidencing the fact that it had been legally manufac-
tured, and every bottle except thirteen cases, contained an 
additional stamp evidencing the fact that it had been sold 
through the legal distribution system operating· in either the 
District of Columbia or Maryland ( R., p. 20). The defendant 
testified that he was the owner of all of the whiskey seized by 
the officers and that he purchased the same over a period of 
a year in Washington, Baltimore and in New Jersey; that he 
boug·ht all of it through whiskey · stores or package stores 
operating in those jurisdictions, and bought it all legally.' 
There was no contradiction of this testimony (R., pp: 23 and 
24). The value of the· whiskey seized was $3,000.00 or more 
(R., p. 25). No bottle bore any stamp indicating that it had 
been sold through the Virginia Alcoholic Beverage ,;.,Con-
3* trol Board system, nor that a mark-up had been paid 
thereon to the Commonwealth of Virg·inia. 
ASSIGNMENTS OF ERROR. 
·The errors assigned are-
( 1) That the trial court erred in overruling the motion of 
the accused to strike out the evidence for the Commonwealth; 
and 
(2) That the trial court erred in instructing the jury that 
the offense of unlawful possession was complete if the con .. 
tainers did not bear stamps or other evidence showing the 
same to have been purchased from the Virginia Alcoholic 
Beverage Control Board, or evidence that the tax due the Com .. 
monwealth of Virginia., or mark-up required by the Virginia 
Alcoholic Beverage Control Board had been paid, regardless 
of whether the accused acquired the whiskey legally or il"=' 
legally (Commonwealth's Instruction 1-C-R., p. 33); and 
(3) That the trial court erred in refusing defendant's in-
structions D~l, D-2 and D-4 (R., p. 35) and in amending de:. 
fendant's instruction 6-D, which in effect told the jury that 
the possession of ardent spirits in Virginia was not legal un .. 
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less they had been acquired from the Virginia Alcoholic Bev-
erage Control Board ( R., p. 34) ; and 
( 4) The trial court erred in overruling the defendant's mo-
tion for a new trial because the verdict was contrarv to the 
law ancl the evidence and without evidence to support"' it. 
4* 41< ARGUMENT AND CITATIONS OF AUTHORITIES. 
For convenience this petitioner will be referred to as the 
defendant. He has been tried upon a warrant which charged 
that on the 24th day of January, 1944, he '' did unlawfully have 
in bis possession in excess of one gallon of alcoholic beverages 
not bearing stamps or other evidence of having been pur-
chased from the Virginia Alcoholic Beverage Control Board, 
in violation of Section 50 of the Virginia Alcoholic Beverage 
Control Act, against the peace and dignity of the Common-
wealth of Virginia" (R., p. 1). Upon established leg·al prin-
ciples his guilt or innocence is to be determined solely with 
reference to ·whether be possessed ardent spirits unlawfully 
within the meaning of the statutory offense created by said 
Section 50. It is unnecessary to quote the statute. 
Despite the interpretation of the language of Section 50 by 
this court -in Miller v. Com1nonwealth, 172 Va. 639, the trial 
court refused to follow the decision. in that case, saying that 
it wanted to give the Supreme Court an opportunity to cor-
rect the error which it had committed in the decision of that 
case (R., p. 31). Not only is the decision in the Miller case 
the only one that could have been rendered consistently with 
fundamental principles of criminal law, but if the doctrine of 
· stare decisis continues to have any application to legal pro-
ceeding in the nisi prius courts, then it was the duty of the 
trial court to follow that decision. 
· Argument of the four errors assigned can be consolidated 
in two parts as follows: 
5* *(1) Initially this petitioner contends that on the un-
contradicted evidence in this cause be was entitled to an 
aJquittal as a matter of law, because-
(a) The fact of legal or illegal acquisition determines the 
question whether his possession on January 24, 1944, was law-
ful or unlawful, regardless of the quantity of ardent spirits 
. in his possession at that time, and regardless of whether the 
containers in which these spirits were contained had any 
·stamps· affi_""{ed thereon indicating a sale through the Virginia 
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Alcoholic Beverage Control Board system, or indicating the 
payment of tax or mark-up. 
(b) The absence from th~ container of Virginia stamps or 
other indication that mark-up had been paid, is 1iot conclusive 
as to illeg·al acquisition., and such absence creates nothing more 
than a rebuttable presumption, which disappears in the face 
of positive evidence. 
( c) The accused was entitled to the benefit of his own testi-
mony as positive evidence, and since· such testimony ~as 
neither inherently incredible or in conflict with that of the 
Commonwealth it is sufficient to rebut the presumption. 
The following cases are controlling on this contention: 
In Sittherland v. Commonwealth (1909), 109 Va. 834, a case 
dealing with the construction of pen~l statutes, it was bPld: 
6* '''No man incurs a penalty unless the act which sub:-
jects him to it is clearly within the spirit and will of the 
statute which imposes the penalty. There can be no construc-
tive offenses, and before a man can be punisl1ed his case must 
be plainly and unmistakably within the statute. If these prin-
ciples are violated, the fate of the accused is determined by 
the arbitrary discretion of the judges and not by the express 
authority of the law." 
This salutary principle there announced bas been consist-
ently followed· in this Commonwealth, and more recently af-
firmed in Enoch v. Commonweaith, 141 Va. 411, at 435. 
In Miller v. Commonwealth (Va. 1939), 172 Va. 639., Sec-
tion 50 of the ABC Act (Sec. 4675 (50) of the Code of 1936 
as amend~d by the Acts of 1938, Chap. 234), was before this 
court for construction, and it was there held that the posses-
sion of alcoholic beverages which have been illegally acquired 
constitutes the crime of unlawful possession, and that the ab-
sence of stamps on the containers creates only a presumption 
of the fact of illegal acquisition, subject to be overcome by 
opposing, contradictory, or explanatory ~vidence. In that 
case this court said: 
"However, if liquor has been legally acquired, neither the 
nature or state of the container, nor the form and contents of 
the labels and seals placed thereon change the means or 
methods of its acquisition. The absence of stamps or seals 
upon the container may create an inference or presumption 
that the laws and regulations governing the manner~ mea~s, or 
source of acquisition have not been observed. When such an 
l\L Pardue v. Commonwealth of Virginia 5 
inference is made a legal presumption, the effect is to require 
a satisfactory explanation, or evidence to overcome it. 
* • 
"The possession of alcoholic beverages which have been il-
legally acquired constitutes the crime of unlawful possession. 
Both possession and illegal acquirement must be shown 
7* to establish the *offense. The fact of possession in an un-
stamped container is, by the statute, made a presumptive 
fact of illegal acquirement. This presumption, based upon the 
proven fact of possession in an unstamped container, makes 
out a prima facie case of unlawful possession. Unless the 
presumption thus created is overcome by opposing, contradic-
tory or explanatory evidence, it prevails over. a presumption 
of innocence and is sufficient to sustain a conviction of guilt.'' 
That decision was simply in confirmation of the language 
used in Sutherla1ul v. Commonwealth (1938), 171 Va. 485, and 
was subsequently reaffirmed in Saunders v. Commonioealth 
(1941), 178 Va. 100. 
The instant case turns then upon the question whether the 
whiskey seized by the investigators for the Alcoholic Bev-
erage Control Board was legally acquired or illegally ac-
quired. On this issue the Commonwealth offered no testimony 
but relied wl10lly upon the presumption created by the statute., 
wher~as, on the other hand, the accused testified positively and 
without contradiction that he had acquired these ardent spirit~ 
legally. In such circumstances what is the rule of decision Y 
In Mansfielcl v. Commonwealth (1926), 146 Va. 279, a prose-
cution under the old Layman Prohibition Act, occurring at a 
time when in any charge relating to ardent spirits even the 
courts were reluctant to afford an accused the benefit of many 
established principles of criminal law, it was held: 
. ""Where in a prosecution for the possession of intoxicating 
liquor the testimony of the defendant in nowise conflicts with 
the testimony of the Commonwealth, and is not contradicted 
directly or indirectly, and the testimony of the Commonwealth 
is entirely consistent with the innocence of the defendant, a 
verdict of guilty cannot be sustained.'' 
ge *This principle is cited with approval .in Dixon v. Coni-
monwealth (1934), 162 Va. 798, where at page 803 the 
same proposition is there differently stated: 
''Where a fact is equally susceptible of two interpretations, 
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one of which is consistent with the innocence of the accused, 
they cannot arbitrarily adopt that interpretation which in-
criminates him.' ' ' 
In Sittherland v. Comnionwealth, su,pra- (171 Va. 485, at page 
494), this court said : 
"It is elementary in this State., except as modified by stat-
ute, that the accused, in a criminal case, is presumed to be 
innocent until his guilt has been proven beyond a reasonable 
doubt. The burden of proof of guilt is upon the Common- . 
wealth. This burden continues tliroughout the trial and never 
shifts. The presumption of innocence is so strong that not 
only is the accused entitled to the benefit of it, but if the case 
be a doubtful one, the presumption is sufficient to turn the 
scale in his favor. It has been repeatedly held that it is not 
sufficient that the evidence creates a suspicion or probability 
of guilt; but it mus·t go further and exclude every reasonable 
hypothesis except that of guilt. Nor, where a fact is equally 
susceptible of two interpretations, one of which is consistent 
with the interpretation of the accused, may the jury arbitrarily 
adopt that interpretation which incriminates him .. The failure 
of the Commonwealth to point out, or the defendant to name 
the guilty party, is not allowed to prejudice the presumption 
of innocence inf avor of the defendant.'' 
Finally, in HaU v. Commonwealth (1941)., 178 Va. 22, it is 
held- · 
''There is no room for presumption where there is positive 
affirmative evidence on the subject." (Paragraph 2 of the 
syllabus.) 
In an opinion by Mr. Justice Holt, the court says, at page 
27: . 
9* *'' 'Presumptions are entitled to supply the place of 
facts_; they are never allowed against ascertained and 
established facts. When these appear, presumptions disap-
pear', Moore on Facts, Section 545. '' 
If these declarations by this court be not empty language 
then this accused was entitled to an acquittal as a matter of 
law. 
(2) Secondly, petitioner asserts that in no event should the 
trial court have reached the conclusion that the absence of 
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labels on the containers indicating the payment of tax to the 
Commonwealth of Virginia, or the payment of mark-up pre-
sc.ribed by the Virginia Alcoholic Beverage Control Board, 
made him guilty of unlawful possession as a matter of law. 
This was precisely the position taUen by the trial court as is 
conclusively evidenced by the instruction given at the instance 
of the Commonwealth, and those refused when offered by the 
defendant. This position was so obviously in error that we 
are still at a loss to understand the· process of reasoning by 
which the court c~me to that conclusion. A simple illustra-
tion should serve to demonstrate the fallacy. 
We think it will be conceded by the Attorney General that a 
Virginia resident may go to a point outside of this Common-
wealth and there purchase any quantity of ardent spirits 
which the laws of that jurisdiction permit without having vio-
lated any of the laws of this Commonwealth, and that the ac-
quisition of such spirits by him is a legal acquisition. We 
think the Attorney General will concede that such resident 
may return. to his home within this Commonwealth., bringing 
with him a quantity not in excess of one gallon, •contain-
10• ing no labels evidencing that any mark-up has been paid 
to the Commonwealth of Virginia, and deposit that 
quantity at his home, without even having violated any of the 
laws of this Commonwealth relating to the transportation of 
ardent spirits. We think the Attorney General will concede 
that such resident may repeat that performance day by day 
and, not consuming the stock at his home, thus build up his 
supply to one hundred gallons, and that under those circum-
stances he cannot be guilty of the statutory offense of unlawful 
possession of. ardent spirits within the prohibition of the laws 
of this Commonwealth. All of the spirits having been legally 
acquired the posses_sion cannot be unlawful. We do not con-
tend that it was through such a process that the defenrlant 
gathered the spirits l1ere seized in his possession in Virginia. 
It is not necessary for ns to so contend because the onlv of-
fense with which· the .accused is charged is "unlawful ··pos-
session", and not '' unlawful transportation" which, under 
Section 49 (a) of the Virginia Alcoholic Beverage Control Act 
ii.is an entirely different criminal ·offense. In spite of the ob-
vious som1du.ess of tlhese conclusions the trial -cou.irt 's view 
was that as soon as a Virginia .resident accumulated a quantity 
of ardent spirits in lns home whicb had no labels on the con-
tainers evidencing the payment of mark-up to the Virginia 
Alcoholic Beverage Control Board, and such quantity ex-
ceeded one gallon, then his ,possession immediately became 
unlawful, and by reason of that fact he was guilty of unlaw-
ful possession under the statute. If such is the state of the 
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present law then almost everyone., including most of the law 
enforcement officers of the Commonwealth, have been acting 
under a grave misconception for sometime. 
ecoNCLUSION. 
For the reasons stated herein and upon the authorities cited, 
petitioner prays that a writ of error and s,upersedeas may be 
granted him to the final judgment of March 15, 1944, and that 
this cause may be reversed, and he_may be discharged from 
further obligation therein, and that such other relief mav be 
granted him as in the premises may be proper. .. 
If a writ of error is awarded petitioner will adopt this 
memorandum as his opening brief. · 
An opportunity for oral argument on the application is re-
quested. 
This petition, together with the transcript of the record, will 
be presented to Mr. Justice Egg·leston at his office in the City 
of Norfolk, Virginia, 011 Wednesday,, the 17th day of May, 
1944, and petitioner avers that before it was presented copies 
thereof were first mailed to P. W . .Ackiss, Commonwealth's 
Attorney for Princess Anne County, addressed to his office 
in said County, and to the Honorable Abram P. Staples, At-
torney General of the State of Virginia, addressed to bis of-
fice in the City of Richmond, Virginia, all on the 17th day of 
May,, 1944. 
Respectfully submitted, 
T. E. KELLAM, 
Board of Trade Building, 
Norfolk, Virginia, 
W.R. ASHBURN, 
501-503 Citizens Bank Building·, 
Norfolk, Virginia, 
Counsel for Petitioner. 
12* *I, W. R. .Ashburn, attorn_ey and counsellor at law, 
practicing in the Supreme Court of Appeals of Virginia, 
whose address is 501 Citizens Bank Building, Norfolk, Vir-
g·inia, do certify that in my opinion the Supreme Court of 
Appeals of Virginia should review and reverse the -abov~ 
styled case. 
W. R . .ASHBURN, 
501 Citizens Bank Building, 
N orf9lk, Virginia. · .. 
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Received May 17, 1944. 
J. W.E . 
. Writ of·error granted, supersedeas awarded. Bond $350.00. 
June 2, 1944. 
JOHN W. EGGLESTON. 




Pleas before the Cii:cuit Court of Princess Anne County, 
at the Court Hou.se of said · County, on the 15th day of 
March, 1944. 
BE IT REMEMBERED, that on the 24th day of January, 
1944, on the complaint of E. J. Fentress· before R. P. Minton, 
a Justioo .of the Peace of said County, M. Pardue was ar-
rested on a warrant in the following words and figures, to-
wit: . 
Stat~ of Virginia~ 
Princess Anne County, to-wit: 
T.o any Constable of said County to Exooute: 
WHEREAS: ·E. J. Fentress of the said county, has this 
day ·made complaint and information on oath before me, a 
Justice of the Peace a Jitstice of said County, that M. Pardue 
of said County on the 24th day of Jan. 1944, in said County 
did unlawfully have in his possession in excess of one gallon 
of alcoholic beverages not bearing .stamps or other evidence 
of h~ving been _purchased from the Va. A.. B. C. Board in vio-
lation of Section 50 of Va. A. B. C. Act, against the peace and 
dignity .of the Commonwealth -0f Virginia. 
THESE ARE THEREFORE, in the name .of the Common-
wealth, to command you fortbwith to apprehend and bring 
before The Trial Justice of said County, the body of the said 
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M. Pardue to answer the said complaint, and to be further 
dealt with according to law. · 
Given under my hand and seal, this 24th day of Jan. 1944. 






R. P. MINTON J.P. (Seal) 
Docket No. 1012 
E:~rncuted as herein directed on this 24th day of Jan. 1944. 
(Appeal Noted) 
E. J. FENTRESS 
B.P.KELLY 
A. B. C. Investigators 
The Defendant is found guilty as charged within this war-
rant: And I do adjudge that he be confined in jail for the 
term of 30 days (suspended) and be fined $500.00 and do pay 
$1.0. 75 costs., on this the 31 day of Jan. 1944. · 
J. DA VIS REED, JR., T~ J. 
By I. D. MAPP, Clerk 
And on the 15th day of March, 1944, the following order 
was entered. 
Commonwealth of Virginia, 
v. 
M. Pardue. 
A.N APPEAL UPON A CHARGE OF.VIOLATION OF 
SECTION 50 OF THE VIRGINIA. A. B. C. ACTS. 
This day came the Attorney for the Commonwealth as well 
as the above named defendant, and also came a panel 
page 3 ~ of seven persons duly qualified in all respects to 
. serve as jurors, froµi whicb. l)anel the Attorney for 
M. Pardue v. Commonwealth of Virginia 11 
the Commonwealth and the defendant each struck one, and the 
remaining five constituted the jury for the trial of the case, 
to-wit: Kater L. Murden, Frances Eddy,, Fred M. Wilkerson, 
A. P. Ellis and Edward R. Hebden, who were duly sworn the 
truth of and upon the premises to speak, and having fully 
heard the evidence and argument of counsel, retired to their 
room to consider of a verdict, and after sometime returned , 
into Court with a verdict as follows, to-wit: "W~ the Jury 
find the Defendant guilty as charged and fix his punishment 
at a fine of $250.00.'' 
Whereupon, the defendant, by counsel, moved the Court 
to set aside the verdict of the jury and grant him a new trial, 
upon the g-rounds that the same is contrary to the law and the 
evidence, which motion the Court overruled., to which action 
of·the Court the defendant excepted. 
Whereupon, it is considered by the Court that the defend-
ant 1VL Pardue be fined the sum of $250.00 to the use of the 
Commonwealth, and that he pay the costs incident to Jiis 
prosecution and conviction. 
And the defendant having expressed his intention to apply 
to the Supreme Court of Appeals of Virginia for a writ of 
error and sitversedeas to said judgment, it is ordered that the 
execution hereof be suspended for a period of sixty days from 
the date hereof. 
page 4 ~ Virg·inia : 
In the Circuit Court of Princess Anne County. 




Stenographic report of all the testimony, together with all 
the instructions, motions, objections, and exceptions on the 
part of the respective parties, the action of the Court in re-
spect thereto, and all other incidents of the trial of the case 
of Commonwealth of Virginia., v. M. Pardue, tried in the Cii'-
cuit Court of Princess Anne County, Virginia, on March 15, 
1944, before the Hon. B. D. White, Judge of said C01frt, and 
jury. 
Present: Mr. P. W. Ackiss, Attorney for the Common-
wealth. 
12 ~u~~µte -,9Qµ!t .Q_f 4pp~ls ,of ViF8,Pi~ 
~. f. l(ell11. 
~ffosd. srs,. W.- ~-· 4-sh~w-~~ ~p.q. ¥~ E. ~ell~, 4-ttor~eys f 9,: tp._a 
de e.n ant. · . 
,T. M. ~n~g~t, 
Sp,q~t~~d "f1i._ermr~r, 
N,o~·(opr~N em,ort ~~)VS, Y ~. 
page 5 ~ B. P. KELLY., 
a ~it~sf? ion ~.eh~lf of the Qorwµonw~1th, b~Jng 
µr~t di':"llY ~~~9F~, te~~~~.d _as f q}low$ : - · 
~~~~i~.d by 1X[r: ~c;lq.~s. : 
Q. Please state your na;me, age, r:esidence ~nd ocm:1pat~oµ. 
A. }3. P.. ~elly, Jnye~#gi~4,or· for)he 4-~coliq~c. ~.ey;er~ge 
Co,1trol B.oajl'd, res1deAc.e Norfolk City. 
Q. fl?~ l_q#g P!!Yi~- iov · 11e:e~ COTI?ee.te~ 'Yith t)l.e f~rghtl~ 
Alcoholic Beverage Control Board 7 
A .. $iµce 4"ptjl lp, 19_3t. · 
Q. ¥r .. ~elly. AC;re :js :a 'Y~r!~:n.t sw~ri;i .o~t agf;tipst M. ?ar:-
:<J¥.e by l\fr. ~ .. }. :F~~~t~~' .cJ1.ar~1-~g :blm with on J.aJ?;lM\rY 2.4, 
this .y(ea~, ~y~ng i:r;i lli;, ·P9:s~ess1on ~).co~olic b,ev.e;r~g:es in .ex:-
cess of one gallon not bearmg stamps or 0th.er _eyid,enc,e of 
having been purchased from the Virginia Alcoholic Beverage 
Control Board, in violation of Section 50 of the Yirgin4i, 4130 
Act. You took part in that seizure, did you not? ·· 
A. Yes. 
Q. Will you tell the court and jury what you know about it Y 
A. On January 24, at about 4:00 .o'plock in the .afierno.qn we 
went to Mr. Pardue 's home at 1605 Pacific Avenue with a 
search warrant. Mr. Pardue was at home, and upon entering 
the door Mr. Fentress told him, "Mr. Pardue; we 
page 6 } have a search w~rrant for your premises,'' and he 
· said all right. He · iiaid, "It is for a search for il-
leg~:111 ac.qui!e4 ~lco~o;t~c ~~verages~ '' an.4 ~fr.. P~r.dµe $aid, 
''I have ~wme thirty or tp1fty-:-five ,cas.es.'' We walked on 
~P to· tp.~ 1.~~der ·which 1~t do~P. fr1<?lli1 the ~ttic pf 't4e hfirigalo~, 
a ladcler w;1.~ a por:4 wh1c~ Jet 1t dr,op 1<;1.o~n. l went ~pst~irs, 
.or in the atij.c rather.," and ~ound 49 f;ull .ca~es pf ~hiskey ntp..:. 
.o~t t;he s,ea~ bei~g brok~µ; ili~t is, it· was ii;i its origirt~l con:-
tainers l:lnd intact. The r.~mamder of t~e cases of whi~key 
contained two gallons and less in the cases, some fou-r and :five, 
and maybe four bottles. They were all packed into 65 cases. 
None of this wpiskey hore t4e Virginia Alc.obplic )3ev.erage 
Control stamps," nor did they bear any evidence of m~r~-up 
having been paid to the Co~onwealth of Virginia. · · · · · 
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B. P. Kelly. 
Q. Did they have any Government stamps on them, Mr. 
Kelly? 
A. It did have Government stamps .. 
Q. You mean of what Government, the U. S. Government T 
A. Yes, the U. S. strip stamps over the neck of the bottle. 
Q. Did you have any conversation with Mr. ·Pardue, when 
you saw how much whiskey he had, as to the quantity? 
A. Yes. I remarked to him, "You certainly have 35 cases 
an· right.'' He said, '' To be fair with you., I don't know just 
how much is up there,'' and when I came downstairs, 
page 7 ~ after he had given bond, he asked me how many 
cases there was and I said, "Mr. Pardue, I don't 
know how many cases there are and won't know until I list 
them.'' 
Q. Did you, in the presence of Mr. E. J. Fentress, who 
is also connected with the Alcoholic Beverage Control Board, 
make an inventorv of the whiskev seized Y 
A. We did. .. . 
Q. Do you have that inventory¥ 
A. Yes, sir. A copy of that inventory was given to :Mr. 
Ashburn. 
Mr. Ackiss : For the purpose of the record, we would like 
to introduce a copy of the inventory of the seized whiskey. 
Mr. Ashburn: ,v e have no objection., your Honor. 
The Witness : That is all I had. 
Mr. Ackiss: \Ve haven't got an extra copy. Have you, l\fr. 
Ashburn¥ 
Mr. Ashburn: I have one Mr. Fentress sent us, yes. 
Mr. Ackiss: May we have it and introduce iU This is the 
only one he has. 
Mr. Ashburn: Yes. 
(The paper was marked "Exhibit I.") 
By Mr. Ackiss : 
page 8 ~ Q. Yon mentioned 12 quarts or 12 fifths T 
A. There were 24 pints to the case, and five were 
12 f our-:fif tbs quarts. 
By the Court: 
Q. None of them had the State stamp on them? 
A. No, sir, none of them. 
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B. P. Kelly. 
By Mr. Ackiss: . 
Q. Did he tell you for w4at purpose it was being usedY 
Mr. Ashburn: I object> if your Honor please. He asked 
the witness whether Mr. Pardue made any statement about 
what purpose it was being used for. The objection is because 
that has nothing whatever to do with the offense charged, 
which is unlawful possession under Section 50. 
Mr. Ackiss: It has to do with confiscation. 
Mr. Ashburn: It does not bave anything to do with con-
fiscation under Section 36. 
The Court: I overrule the objection. 
Mr. Ashburn: ,v e save an exception. · 
A. Mr. Pardue did say that he had been buying whiskey 
for sometime in ~ase lots. That is the only statement he made 
to me. · 
By Mr. Ackiss: 
Q. Did he tell you where he had been buying it Y 
A. No; he refused to say. 
page 9 ~ CROSS EXAMINATION. 
By Mr. Ashburn: 
Q. If I understand you, there were 65 case containers in the 
attic, of which 49 were full and unbroken? 
A. No. 75. . 
Q. Seventy-five case containers f 
A. Seventy-five case containers. 
Q. And- 49 were unbroken in the cases and intact, and the 
remaining cases up to 65 had some bottles removed and some 
bottles in the cases Y 
A. Yes. The majority of them had at least 8 four-fifths 
quarts in the case. Some did have 4. 
Q. But each and every bottle bore U. S. Government stamps 
indicating that it was legally manufactured whiskey Y 
A.. Yes. 
Q. You say none of the bottles bore evidence that they had 
been sold through the Virginia State ABC system Y. 
A. Didn't have ABC stamps or evidence of the mark-up 
having been paid to the Commonwealth. 
Q. None of it was moonshine whiskey! 
A. No., because it all had U. S. strip stamps on the neck 
of the bottles. 
M. Pardue v. Commonwealth of Virginia 15 
JV. B. Carter. 
Q. I use the word moo~shine as referring to whiskey un-
lawfully manufactured Y 
page 10 ~ A. That is right. 
W. B. CARTER, 
a witness on behalf of the Commonwealth, being first duly 
sworn, testified as follows: . · . 
Examined by Mr . .Ackiss: 
Q. Please state your name, age, residence and occupation 1 
A. W. B. Carter, Chief Petty Officer, U. S. Navy, Shore 
Patrol, Norfolk, Virginia. 
Q. How long have you been engaged actively with the Shore 
Patrol f 
A.. September,, 1942. 
Q. Were ·you with Officers Fentress and Kelly at the time 
this seizure was made of the whiskey 7 
A. Yes. 
Q. Tell the court and jury what part you took in it 7 
A. On January 24 at about 4:00 P. M., I accompanied Of-
ficer Fentress and Officer Kelly to the home of Mr. Pardue 
at 1605 Pacific Avenue, Virginia Beach. When we arrived 
at the door Mr. Fentress informed Mr. Pardue that he had a 
search warrant for his premises and he said it was 
page 11 ~ all right. He asked him if he had any whiskey and 
he said that he did, he thought he had about 25· or 
30 cases, and we walked back in the house and there was a 
ladder, kind of a trap door, that pulled down from the upper 
part of the. house wi~h a ladder on it, and we went up there, 
the officers did, to this attic and the whiskey was stored in the 
attic. There was quite a quantity of whiskey there, I believe 
about 65 cases, full cases., all told. In the attic there was 
various different cases that were broken, a few bottles in each 
·case, and quite a number of empty cases in the attic. 
Q. Did you ask him how it was acquired, or did any officer 
ask him how he acquired it f 
.A.. I didn't ask him. 
Q. Did you hear any of the other officers ask him that? 
A. Not in my presence. 
Q. Did you hear him make any statement as to how he did 
acquire itY 
.A. No, sir. 
Q. Did you hear him mak~ any statement as to what use it 
was being put to? 
A. No. 
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E. J. Fentress. 
Mr. Ashburn: Same pbjection. I want to preserve it on 
the record. 
The Court: I overrule the objection. 
page 12 ~ 1\tir. Ashburn : Exception. 
By Mr·. Ackiss: . _ . . 
Q. Will you tell us whether or -not the casef? were seaj.ed 
or in the original cartons in which they came from the dis-
til~ryl . 
A. There ~re 40 eases unbroken in the original containers, 
and the rest of -it. was part cases, and whe~ the whiskey from · 
all the various different cases was assembled there were 65 
full ·ca~s '.of pi~ts_ and four-fifths quarts-. I believe there 
were 13 cases of Trowbridge whiskey intact and unbroken, 
and the others were various different brands·. 
Q. Was there any :evidence on the containers or the bottles 
indicating that it had been putrchased from the ABC Board! 
A. No, sir. 
Q. ·were there any other stamps on the bottles or con-
tainers·? 
A. They :aN bore U. S~ Government strip stamps. 





· . . Q .. You found U. S. Government stamps on all 
page 13 } the whiskey Y 
A.. Yes, sir. 
E. ·J. F~NTRESS, 
a witness <>:'n. ~behalf of the Commonwealth, being first duly 
swor-n., t-estified ·as follows : 
Examined by Mr. Ackiss: _ 
Q. ,Please state y-01ir name, age, 1,esidence, and occnpa tion. 
A. E. J. Fentress, Investigator for the Virginia ABC 
'.Board. 
Q. How old are you Y 
A. 'Thirty-six. 
Q. How long have you ·been -i'!lvestig·a'ting for the Virginia 
ABC Board? 
A. Since September 3, 1937. 
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E. J. Fentress .. 
. Q. ~ere is a w~rrant ag~inst Mr. _Pardue chargin~ him with 
v10lation of Section 50 with .regard to_ the possess1on of al-
coholic spirits in excess of one gallon. Will you tell the court 
and jury what you know ·about if? 
A. Yes, sir. On January 24, this year:, at approximately 
4 :00 P. M., accompanied by Investigator KeUy and Chief Petty 
Officer Carter, armed with ·a se·arch wa_rrant, we 
page 14 ~ went to the home of. ~ .. Pardue located at 1605 
. _ :pacific Avenue., Virginia B~ftwh, and upon arrival 
at Mr. Pardue.,s home we were :admitted to the premises by 
Mr. Pardue, and Mr. Pardue was informed at that time that 
we had a search warrant ·£or the J>re:tnises, which I rMd to 
hi~. I then asked Mr. Pardue if he had any whiskey there 
and he told me he had ,possibly 25 -0r ·30 cases. We went over 
to where the disappe~ring stairway was that led to the attic of 
this place, and pulled the door down, the ~irway down, so 
that we could climb the stairs. Up in this attic we found 
65 cases of whiskey. They ,~ere packed in about 75 containers. 
There was also about twenty-five or thirty empty case·s that 
whiskey had been ~n. The invento~y shows that this whiskey 
was packed up., ·and we were able to pack it in 65 ·cases. 'The 
bottles were of different size, some f onr-fifths quarts and some 
we:re four-:fiftbs pints, and soine pints. There wer.e 13 cases 
of Trowbridge Whisk~y that were in their original cases and 
unbroken. 
'Q. llow many cases did you ·s.ay~ 49 original c·ases·t 
A. There were 13 cases of Trowbridge Whiskey . 1n the 
original cases and '36 case~ of dif.f er·ent brands of whiskey and 
·gin th& t were also .uµbroken. 'rhe -remainder was partially 
"taken· out of the cases. 'There ma,y have been thre~ ·four, Jive., 
six, or ten bottles in a .case which had been ,opened and smne 
few bottles taken from the ca:ses. 
Q .. Tell us with ref ere~ce to the .character of the 
page 15} container, whe'ther it had the crown of the ABC 
Board? 
A. The bottles in which the wbiskey was contained bad the 
U. S. Government strip stamps. _ . 
Q. You mean by strip stamp, the strip ·that :goes .across the 
bottle giving the year in which lhe tax was paid Y ·noes it 
have the year on it? 
A. Some of them. Some don·'t, but they 'have a ·serial num-
ber on this particular strip stamp that shows that the tax 
had been paid to the U. S. Gove!nment. There was no stamp 
or other indication that the mark..:up ·or tax 'had been paid to 
:the Commonwealth of ·virginia. . 
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E. J. Fentress. 
Q. Where is all this whiskey at the present time Y 
A. It is over at Store No. 106, Norfolk, Virginia. 
Q. And you have a receipt for it? 
A. Yes, sir. 
Q. Did Mr. Pardue make any statement to you as to how 
this whiskey was acquired? 
.A. He said that he had bought part of it in lot cases and 
had been buying it for sometime, and that he had paid the 
mark-up that was written in pencil on the boxes. Some showed 
$60.00 and $65.00 a case. 
Q. That mark-up was only by pencil Y 
A. Yes. 
Q. There was no stamp. bearing any evidence of the Alco-
holic Beverage Control Board. 
page 16 ~ A. No. That is just the price he had paid for it. 
Q. Did he tell you where he purchased it¥ 
A. No. 
Q. Did he tell you for what use it was being put Y 
Mr. Ashburn: Although your Honor overruled the same 
objection with one of these prior witnesses, I think I ought to 
elaborate my objection a little to preserve our position. It 
is perfectly obvious that the particular whiskey which was 
seized by the officers was not being· put to any use. The whis-
key was there in the attic of the man's home. "When you put 
a thing to use you manually are using· that particular object 
for some purpose. What Mr. Ackiss means is did he make 
any statement about the use of other whiskey which pre-
sumably:, as a matter of fact, came from ihe same source. We 
object to that because we say it has no relation to the offense 
charged of illegally possessing this whiskey seized by the of-
ficers. 
The Court: I ovenule the objection. You may note your 
exception. 
Mr. Ashburn: We save the point. 
A. Mr. Pardue made a statement to me that he had the 
whiskey there to furnish the club. At first he told me that 
this was going· to put him out of business or put 
page 17 ~ them out of business. 
Bv Mr. Ackiss: 
"Q. That was after the seizure? 
A. Yes, after the whiskey was found. I asked him who 
M. Pardue v. Commonwealth of Virginia 19 
E. J. Fe1i.tress. 
he meant by ''them,'' and he said the Defense Club down on 
the Shore Drive. 
Q. In Princess Anne County? 
A. Located at Little Creek, yes, sir, that he had the whiskey 
for the purpose of furnishing that club. I asked him if he 
had all of that whiskey there what he was doing watering 
whiskey down at the club? 
Mr. Ashburn: All of this testimony is very prejudicial and 
has no relation to the offense of unlawful possession. 
The Court : Overruled. 
Mr. Ashburn : We move to strike it out, and save an ex-
ception. 
The Witness: He said he didn't know anything about the 
whiskey being watered, and if it was watered it was done by 
Blackie. · 
By Mr. Ackiss: 
Q. Do you know Blackie f 
A. Yes, sir, Joseph Saleeby. 
Q. Do you know what kind of business he is in Y 
page 18} 
Mr. Ashburn: We object to that. 
The Court: I sustain the objection to that. 
By Mr. Ackiss: 
Q. Do you know the character of the premises known as the 
Defense Club Y 
Mr. Ashburn: We object to that. 
The Court: I overrule the objection. 
Mr. Ashburn: It has not been show that this accused has 
any connection with the defense club. 
The Court: He said he was using it there. 
Mr. Ashburn: No. He said he said he was keeping it for 
the club. The character of the Defense Club could not relate 
to the offense with which he is charged. 
The Court: I overrule the objection. 
Mr. Ashburn: Exception. 
A. The place has been raided and two people have been ar-
rested and convicted for the particular place for possession 
of whiskey illegally. 
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E. J. Fentress. 
By Mr. Ackiss: 
Q. Do you know who owns the Defense Club Y 
Mr. Ashburn: I object to that, if your Honor please. 
The Court: What is that? 
Mr. Ashburn: He asked him if he knew who 
page 19" ~ owned the Defense Club. 
The Court: I sustain the objection unless Par-
due said_ he did, then it is all rig·ht. 
A. He said he did., yes, sir. 
By the Court: 
Q. He said he did 1 
A. Yes, sir. 
The Court: I overrule the objection. 
Mr. Ashburn: I never understood it was unlawful to own 
anything. The use to which a thing is put may be unlawful, 
but an individual has to be connected with the unlawful op-
eration for it to be admissible. What the Commonwealth 
wishes is to have the jury draw an adverse inference from the 
testimony that he is seeking to elicit from Mr. Fentress. We 
make our objection to this testimony and save our exception. 
The Court : All right. 
CROSS EXAMINATION. 
By Mr. Ashburn: 
Q. Mr. Fentress, there are only one or two questions I want 
to ask you. I understand, from a summarization of your testi-
mony, that this whiskey, from its appearance, seems to be 
· legally manufactured whiskey t 
page 20 ~ A. It all had U. S. Government strip stamps. 
Q. And the U. S. Government strip stamps indi-
cated or carried to your mind as an officer the inference that 
it had been legally manufactured Y 
A. Yes. 
Q. You also saw on the bottles, or any of those you ex-
amined, revenue stamps indicating that the whiskey had been 
marketed in the State of Maryland and the District of Co-
lumbia! 
A. Some of it, yes. 
Q. You didn't examine it all Y 
A. No. 
M. ;par.due y. 9o.~~n~e~Jt;h .of yrrgi~.~ ?1 
E .. J~ JJ'~?'ttrf}~S. 
9.· Y.?~ -~~~o~ r~c.al! .a~y b.ot~~~- that f~?J.e4 ~.o ~~J?-tain a 
st,~p 1n,di~a~~g t.fo~.t ~t }?.~~ be~~ s~J~ ip ~~ryl~p.q qr ~e 
District of 9.o-1~.bi.~ o!-' s~_m~ otp~-~ j;u1"1:s_dj.ctiQ~ J • 
A. Yes. Twelve cases-13 cases· that I know didn't have 
anything but a st~ip ~ta:n?-p, a1~~ p.o -~t~te :8~P ~-~ ~-qy }q.;nd. 
Q. You don't lmow whether other states permit the sale 
of whiskey with only the Jr .~_. .st#P .~tamp Y 
A. No., I don't. . Q·. Mr. Pardue showed no reluctance in telling you t4at 4~ 
had the whiskey there and in taking you to where the whislrny 
was? 
A. No, sir., he carr~e4 ~s righ~ t~ i~ ~~~ saJ~ .a~ ~r.st p.e :)lad it. '· 
page 21 } Bv the C.Qurt: 
- · · ., Q. · Where :was it stored, as a m.atter of fact Y 
~- In the attic· of ·his home. -'.Tli~y )_a~ -~4i.s" 4f~~PP~.~!i.~~ 
stairway that led from the first floor to the attic. · -
By :M:r. Ashburn: 
. Q. Y ?11 do:r?- 't ~m~~_;n ~.o imply to th~ ju,-y ~h.~t t~~ di.~PJ?~!lr-
mg stairway h~~ -~~y !~1~!~~~~ ~~ ~.P~ · ~4~skey; #i~t p~ t~ 
s.~!, th
1
~t ~h~ ~~.sapp.e.~r~~g .s~~UFW~l w.a~ fqr tp.e p~rppse of 
cp:q.ce~- ~ent Y . 





it is ~halle41.. ~ g.~ll~P.d. P~.a_rjµ~ ~t~Jrw~Y: .fhat 1s 
what have a ways earct 1t ca · e . 
Q. It is a common ordinary .st_aJny~y i1.s~d in ~iµ~l~ ho:u.ses 
~~ ~~~t t!P.~ ~o ie~ ~p to th~ l}PP~! st.ory qy; is t~.a~ z1glit I 
A. It 1s a stmrway used m houses of this construction due 
to the fact that there is not room for a stationary· sfairway. 
Q. You pull a cord and the stairway comes .4~Wll. Y 
A. Yes. · 
Q. Arid you walk up? 
A. Yes. 
Q .. ~t}s n.ot ~o c~n~ea~ ~IJ. ~~Y -yy~y -~~c~.ss tq t4~ :qppe;r stocyJ 
· A. No. It bas· a door that ,closes a hole, so ·to 
page 22 ~ speak . When. the stairway goes· -up; folq.s .R\Yl:tY, i~ 
is not seen, aD4 then they have a door that closes · 
so that the hole'will ~e .closed: .. .. -- .. . - . ····· . . ,'. . 
•• J. Q~ '.The stairw~f ~.S ~:ot·l~}0:d~.!1 ip. _aJ:?.y ~~y? 
A. No. . . 
Q. It is not your impression that Mr. Pardue by usin~ such 
_ar;rangeme:11t to, ~et t.<:> rhe!~ ~~ wpJ~k~y was ~as tcymg tQ 
conceal the· location of 1t Y 
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M. Pardue. 
A. It is used the way houses are built nowadays, of small 
size, due to the fact. that there is not room enough for a sta-
tionary stairway. It is just a stairway that folds. 
Mr. Ackiss: That is our case., your Honor. 
page 23 } M. PARDUE, 
the defendant, being :first duly sworn, testified as 
follows: 
Examined by Mr. Ashburn: 
Q. You are the defendant in this case? 
A. Yes, sir. 
Q. Tell the jury your name and where you livef 
A. M. Pardue, 1605 Pacific A venue, Virginia Beach. 
Q. You were at home when the officers came there on the 
afternoon of January 24 Y 
A. I was. 
Q. This was your whiskey, was it? 
A. Yes, sir. 
Q. Did you show the whiskey to Mr. Fentre~s, Mr. Kelly, 
and the other gentleman without any hesitation Y 
A. I showed them where it was at when they came there 
with the warrant. I showed them exactly where I had it 
stored. 
Q. Did you acquire this whiskey legally or illegally¥ 
Mr. Ackiss: I object to that. 
The Court: Objection sustained. You can state how you 
acquired it. 
, By Mr. Ashburn: 
Q. How did you acquire it, this wlliskey, and where did you 
acquire itl 
A. I acquired the whiskey over a period of a 
page 24} year at Washington, Baltimore and in New Je1·sey. 
. I bought it through wl1iskey stores or package 
stores legaliy. 
Q. Was there any limitation on the quantity that you were 
permitted under the laws of Maryland, New Jersey, and the 
District of Columbia to purchase at one time¥ 
A. No, sir. 
Mr. Ackiss : He is asking him about some laws. I think 
the laws are the best evidence. 
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M. Pardue. 
The Court: Objection sustained. 
By Mr. Ashburn: 
Q. .As a matter of fact, when you went in the stores to buy 
they sold you, if they had it, what you asked for? 
A. Yes, they sell you most any amount you want. 
Q. If they have it? 
.A. If they have it on hand they will sell you up to ten to 
fifteen cases. 
CROSS EXAMINATION. 
By Mr. Ackiss : 
Q. Mr. Pardue, where did you acquire the Trowbridge whis· 
key? . 
A. It was up in New Jersey. 
By the Court: 
Q. Did you bring it down yourself! 
A. No, sir. 
page 25 ~ By Mr . .Ackiss : 
Q. It is true that the Trowbridge whiskey had 
no stamp of any State; is that true Y 
.A. Yes. 
Q. What is the value of this quantity of whiskey, Mr. Par-
due? 
A. Roughly, I don't know. About $3,000.00., I guess, ap-
proximately. 
Q. .And the figures that were on the cases, $65.00 and $70.00, 
represented the cost to you? 
A. No. 
Q. What did that represent? 
A. It didn't represent the cost to me. 
Q. What does it represent Y • 
A. I don't know what those figures were doing on there. I 
didn't put them on there. 
Q. They were put on there in pencil Y 
A. I don't know what they were doing on there. 
Q. Didn't you testify in the Trial Justice Court that those 
figures repres.ented the cost to you Y 
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B. P. Ketly. 
Mr. Ashburn: No, he didn't. 
A. No, sir, I didn't. 
The Court-: I don't think it makes any difference whether 
he did, or not. 
Mr. Ackiss:: That is all. 
' page 26 t B. P. KELLY, 
- recalled on belialf of the Commonwealth, testified 
as follows: 
E:!"amiued by M:r. Ackiss! 
Q. Mr. Kelly, did you make an investigation as to who the 
owners were of the Defense Club .in Princess Anne Gonnty ! 
A. Idic;l. 
Mr. Ashburn: We object, if your Honor please. 
The Court: I sustain the objection. 
Mr. Ackiss: Stand down. 
Mr.. Ashburn'! Your Honor, we have a motion to argue 
which probably ought not to be argued in the presence of the 
jury. 
The Court: We will go in tbe room, or had I better exclude 
the jury and have it in open court t 
Mr. Ashburn: We will leave that to your Honor. 
Note : The court and counsel retir,ed to chambers. 
page 27 t The Court: Call JMl'. Kelly or Mr. Fe.nttess in 
here, Mr. Sheriff. 
Mr. Ashburn: Your Honor, we have prepared this motion 
very carefully an.d will appreciate your allowing us to argue 
it and read the authorities. The motion is to strike the ·evi-
dence of the Commonwealth on the ground that it does not 
establish any ·violation of tM law within the purview of Sec-
. tion 50 of the ABC Aet. I preface my remarks by say.mg that 
it is not unlawful under the Virginia statute to have in your 
possession an unlitnited quantity of alcoholic spirits pro-
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vided they are legally acquired. Illegal acquisition is a neces:.. 
sary incident 0£ the offense of unlawful possession under the 
statute and that only applies to quantities in excess of one 
gallon. It is admitted that the quantity in possession of Mr. 
Pardue was more than a gallon, but the Commonwealth is 
forced to rely upon the presumption of illegal acquisition 
created by the statute. The statute says that if the containers 
don't bear evidence that the Virginia ABC Board has re-
ceived its mark-up (the language may not be entirely ac-
curate), it is presumed to have been illegally acquired. That 
is a presumption upon which the Commonwealth re-
page 28 ~ lies to establish illegal acquisition. That is a pre-
sumption only. There is no testimony lu~re to 
establish that fact, and in the nature of things these gentle-
men admit that they have no knowledge of how it was in fact 
acquired. To meet the situation the defendant testifies posi-
tively that be acquired this whiskey legally. We have a pre-
sumption created by the statute., and to contradict that pre-
sumption we have the testimony from the accused. 
What is the law in that situation? The precise question has 
been to the Court of Appeals in Miller v. Commonwealth, 172 
Va., 639, and this is what the Court held (reading). 
I will be glad to have your Honor read the whole case be-
cause sometimes we can't get the proper import from reading 
by others. It is, the ref ore, submitted that this languag·e, by 
its nature, creates the offense of illeg·al possession only when 
two elements are established; one, possession; two, unlawful 
acquisition. The absence of Virginia State stamps creates a. 
presumption of unlawful acquisition, but it is subject to be 
overcome by an explanation or contrary evidence. Here, 
your Honor., the def ertdant has testified positively 
page 29 ~ to a state of facts which, if believed, establishes 
lawful acquisition. 
What is the effect of such testimony in the absence of any 
conflicting or contradictory testimony for the Commonwealth? 
That question has been twice recently before the Supreme 
Court of Appeals, in Mansfield v. Comnionwealth, 146 Va., 
279, where the Court held: 
"Where, in a prosecution for the possession of intoxicating 
liquor, the testimony of the defendant in no wise. conflicts with 
the testimony of the Commonwealth, and is not contradicted 
directly or indirectly, and the testimony for the Common-
wealth is entirely consistent with the innocence of the defend-
ant, a verdict of guilty cannot stand. n 
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The defendant's testimony here in no wise conflicts with 
that of the Commonwealth. Here is the testimony of the 
Commonwealth on the subject,, that they went to Mr. Pardue's 
home and found a large quantity of whiskey in his possession, 
in his home.· He admits it. Next the Commonwealth says the 
whiskey did not contain stamps indicating that it had been 
sold through the Virginia Alcoholic Beverage Contr9l sys-
tem. Mr. Pardue does not deny that. He establishes by 
his own testimony that it was not illegally acquired when 
he tells us under what circumstances and where he 
page 30 } bought it, and hi_s statement is in no wis·e in con-
flict with the Commonwealth's evidence. 
In a case under the ABC Act the same question has again 
been before the Court of .Appeals in Dotson v. Commonwealth, 
171 Va., 514. Th~t was in 1938. The particular section of the 
ABC Act that was there before the Court for construction 
was the provision that every person found at a distillery 
where ·alc9holic beverages .are being manufactured illegally 
shall be deemed prima facie guilty of manufacturing or aid-
ing and abetting in the manufacture. (Quoting from case). 
Your Honor may not believe that Mr. Pardue .Purchased 
this whiskey in Maryland., in the District of Columbia, or iu 
New Jersey. 
The Court: How did he get gasoline to go up there? 
Mr. Ashburn: I say your Honor may not believe him. 
However, he may have gotten g·asoline to go up there~ if he 
did in fact, it would not make him guilty of unlawful posses-
sion, and the law is, we submit, your Honor, that even though 
you had some doubt about it, in the absence of testimony to 
the contrary, it cannot be said that the inference 
page '31} created by the absence of the State of Virginia 
stamp points to his guilt so clearly that no other 
conclusion would be inconsistent therewith. Your Honor 
might say, (·,r have some doubt about this thing, but I can't 
say conclusively it isn't so/' and unless you can say ~onclu-
sively 1.t isn ~t so_, it is your ffaty to give the man the benefit 
of what the law a:frords him. Your Honor can ·say, "I don't 
make the law, but administer it, interpret it, and that is the 
law.'' 
Note: The motion was argued at length by counsel for the 
respective .Parties. 
The Court: I am going· to overrule the motion. I want 
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to give the Supreme Court an opportunity to correct this 
error, if there has been one committed. Section 50 reads: 
'' Spirits in the possession of any person and in containers 
not bearing the required Government stamps or seals shall 
be deemed for the purposes of this A.ct to have been illegally 
acquired.'' 
The Supreme Court in this case you read has resorted to 
legislation. The Legislature has said that spirits in the pos-
session of any person in containers not bearing the required 
Government stamps or seals shall be deemed to 
page 32 ~ have been illegally acquired. They have read into 
the Act presumptions which the Act doesn't pro-
vide for. I can't see how lang'Uage can be any clearer than 
this is or you can read presumptions in there. If it had said 
prima facie presumption, it would have been all right, I 
think. They say nothing about prima. f acie presumptions. 
The Supreme Court has added in presumptions which are not 
in the statute. I overrule the motion. 
Mr. Ashburn: You Honor holds that the statue creates 
a conclusive presumption? 
The Court: Conclusive, · or not, it just says it is illegally 
acquired when it has not got the State stamps on it, whether 
it is acquired legally in some other State., or not, the Legisla-
ture has a right to say how it shall be acquired. I overrule 
the motion. 
Mr. Ashburn: We except, of course. 
page 33 ~ INSTRUCTIONS. 
Commonwealth's Instr·uction 1-0 (Granted): 
''The Court instruct the jury that if you believe beyond a 
reasonable doubt that M. Pardue had in his possession alco-
holic beverages in amounts in excess of one gallon, in con-
tainers not bearing stamps or other evidence showing the 
same to have been purchased from the State .Alcoholic Board 
or a person licensed to sell tl1e same under the provisions of 
the law or other evidence that the tax due to the Common-
wealth of Virginia or the mark-up required by Virginia Alco-
holic Beverage Control Board has been paid, shall be deemed 
to have been illegally acquired, and if yon believe, beyond a 
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reasonable doubt, that the defendant had alcoholic beverages, 
as above set forth, you should find him guilty and fix his 
punishment at a fine of not less than $50.00 nor more than 
$500.00, or by confinement in jail not less than 30 days nor 
more than 12 months~ either or both.'' 
Mr. Ashburn: The. defendant objects and excepts to the 
action of the court in granting Instruction 1-C for the Com-
mol\,.wealth upon the grounds the Court erroneously interprets 
Section 50 of the Virginia .A.BO Act as creating an offense 
which is complete in itself if an accused is in possession of 
more than one gallon of ardent spirits which do 
page 34 ~ not contain stamps evidencing the tax to Virginia 
or mark-up prescribed by the Virginia Alcoholic 
Beverage Control Board having· been paid, regardless of 
whether or not such ardent spirits were originally acquired. 
The Court instructs the jury that the absence of the stamps 
makes the possession illegal irrespective of legal acquisition. 
Our view is that the Act does not so provide and the Supreme 
Court of Appeals of the State bas construed it not to so pro-
vide. 
Defendant's Instruction 6-D (Grantell as a1nended): 
'' The court instructs the jury that the Virginia law places 
no limit on the quantity of ardent spirits which a person may 
have in his possession providing he lawfully acquired the 
same, as defined in Instruction numbered 1-0.'' 
Mr. Ashburn: The accused objects and excepts to the ac-
tion of the Court in amending Instruction 6-D because the 
amendment limits its implication and effect, it being the view 
of the Trial Court that only spirits in excess of one gallon 
may be lawfully possessed when they bear the Virginia State 
stamps indicating the tax or mark-up to Virg·inia has been 
paid. 
page 35 ~ Defendant's Instructions D-1, D-2, and D-4 (Re-
fused): 
"The court instructs the jury that the accused is entitled 
to the benefit of testimony given by him which is not contra-
l\~. Pardue v. Commonwealt~ of Y~!ginia ~~ 
dieted by testimony for the Commonwealth, if his test~ony 
is :µot ipheren~ly ~ncr~dib~e.'' · · · -· · · · · 
'' ';('he Cour~ ~structs the jµr:r that as to ~4e ~nlawful pos-
session of whiskey charg~d against the acc-qsed by the Colll:-
monwealth, the accused has testified that he· acquired the same 
lawfully and there is no contradictory Of. cpnflictin~ t~~ti~ 
mony for the Commonwealth. In this situation the accused is 
entitled to the b~nefi.t of his uncontradict~d t~stimony lmless 
it is inherently incredible;· and· unless the jury believe the 
testimony of the accused is inherently incredible it is thejr 
duty to find him not guilty." ·-· ·-' - · · 
''The Court instructs the jury that the fact that the whiskey 
seized by inspectors of the ABC Board had no stamps thereon 
indicating that it was sold throug·h the stores of the Virginia 
ABC Board ·creates the ·presumption that the whiskey was 
illegally acquired by the accused, but this presumption may 
b~ overcome by opposing·, contrfldicfory Of explan4tory evi-
dence, and unless the jury believe beyond all reasonable doubt 
(1) that the ardent spirits were i~ the posse1;1sion of the ac-
cused and (2) that they were unlawfully acquired, they ahould 
find the accused riot guilty.'' · · · · · · · · · · 
page 36 ~ Mr. Ashburn: The accused excepts to the re':' 
fusal of the Oourt to grant Instructions Nos. 1, 2., 
and 4 offered for the accused upon the ground that each and all 
of these instructions state correct principles of law, were ap .. 
plicable to the evidence in this case, and should be given to 
the jury in the determination of the case. · 
Note : The instructions were read by the Oo~rt to the jury . 
. Argument was made by Mr. Ackiss on behalf of the Oom'." 
monwealth, and by Messrs .. Ashburn arid Kellam on behalf of 
the defendant. 
The jury retired to consider it verdict and returned with 
the following: . 
"We, the jury, find the defendant guilty as charged, and 
place his fine at $250.00. · · · · · 
(S) A. P. ELLIS." 
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Counsel for the defendant thereupon moved the Court to 
set aside the- verdict on the grounds that same was 
page 37 ~ contrary to the law and the evidence, which motion 
was overruled, and to which action of the court 
counsel for the defendant then and there duly excepted. 
page 38 ~ Virginia : 
In the Circuit Court of Princess Anne County. 
Commonwealth of Virginia, 
v. 
M. Pardue. 
NOTICE OF APPEAL. 
To Mr. P. W. Ackiss, 
Attorney for the Commonwealth: 
Please take notice that on the 3rd day of April, 1944, at 
10 :00 o'clock A. M., or as soon thereafter as I may be heard 
at Princess Anne Court House the undersigned will present 
to the Hon. B. D. White, J udg·e of the Circuit Court of Prin-
~ess Anne County, Virginia, who presided over the trial of 
the above mentioned case in the Circuit Court of Princess 
Anne County, Virginia, on March 15, 1944, a stenographic 
report of the testimony and other incidents of the trial in the 
above case to be authenticated and verified by him. 
And also that the undersigned will, at the same time and 
place, request the Clerk of the said Court to make up and de-
liever to counsel a transcript of the record in the above en-
titled cause for the purpose of presenting the same with a 
petition to the Supreme Court of Appeals of Virginia for a 
writ of error and supersedeas therein. 
M. PARDUE 
By T. E. KELLAM and 
W. R. ASHBURN 
Counsel. 
Service Accepted this 3rd of April,.1944. 
P. W. ACKISS., 
Attorney for the Commonwealth. 
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page 39 r JUDGE'S CERTIFICATE. 
I, B. D. White, Judge of the Circuit Court of Princess Anne 
County, Virginia, who presided over the foregoin~ trial in 
the case of Commonwealth of Virginia v. M. Paraue, tried 
in said court at Princess· Anne Courthouse, Virginia, on the 
15th day of March, 1944, do certify that the foregoing is a 
true and correct copy and report of all the evidence together 
with all the motions, objections, and exceptions on the part 
of the respective parties~ the action of the Court in respect 
thereto, all the instructions offered and all other incidents 
and exceptions of the respective parties as therein set forth. 
I do further certify that the attorney for the Commonwealth 
had reasonable notice, in writing, given by counsel for the 
defendant, of the time and place when the foregoing· report 
of the testimony, instructions, exceptions, and other- incidents 
of the trial would be tendered and presented to the under-
signed for signature and authentication, and that. the said 
report was presented to me on the 3rd day of April, 1944, 
within less than sixty days after the entry of final judgment 
in said cause. 
Given under my hand this 3rd day of April, 1944. 
page 40 ~ 
B. D. WHITE., 
Judge of the Circuit Court of Princess 
Anne County, Virginia. 
CLERK'S CERTIFICATE. 
I, William F. Hudgins, Clerk of the Circuit Court of Prin-
cess Anne County, Virginia, do hereby certi~y that the fore-
going is a true copy and report of the testimony, the instruc-
tions, exceptions, and other incidents of the trial in the case 
of Commonwealth of Virginia v. M. Pardue, and that the 
original thereof and said copy, duly authenticated by the 
Judge of said Court, were lodged and filed with me as Clerk 
ot the said Court on the 3rd day of April, 1944. 
WILLIAM F. HUDGINS, 
Clerk of the Circuit Court of Princess 
Anne County, Virginia. 
By L. S. BELTON, 
Deputy. 
I, William F. Hudgins, Clerk of the Circuit Court of Prin-
cess Anne County, Virginia, do certify that the foregoing is 
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a true transcript of the record in the case of Commonwealth 
of Virginia v. M. Pardue, lately pending in said court. 
I further certify that the same was not made up 
page 41 ~ and completed and delivered until the attorney for 
the Commonwealth received due notice thereof,·and 
of the intention of the defendant to apply to the Supreme 
Court of Appeals of Virginia for a writ of error and super-
sedeas to the judgment therein. · 
WILLIAM F. HUDGINS, 
Clerk of the Circuit Court of Princess 
. Anne CountY,, Virginia. 
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